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1. HELPING GOVERNMENTS
TO OBTAIN BEST VALUE
FOR MONEY

Vigorous competition among suppliers helps governments to obtain the best
value for money for the goods and services they procure. Conversely, when
competition is curtailed — for example when suppliers engage in bid rigging —
taxpayers’ money is wasted as governments pay more than a fair price.

Bid rigging occurs in all types of industries and circumstances, and in all
parts of the world. When bid rigging impacts public procurement, it has the
potential to cause great harm to taxpayers. One reason for this is that public
procurement is often a large part of a nation’s economy. In many OECD
countries, it amounts to 15 per cent of the gross domestic product, and

in most developing countries it is substantially more than this. Experience
also shows that bid-rigging conspiracies can last decades and impact many
markets. The United States Department of Justice, for example, found that
more than 18 states were impacted by conspiracies to raise the price of milk
sold to public schools. The Netherlands’ government uncovered evidence
that more than 600 firms had rigged bids in public construction projects.

Strict and proactive enforcement against bid
rigging has promoted fair and free competition

in Japanese public procurement markets. This

has saved significant public resources and reduced
contract prices by nearly 20 per cent in Some cases
as a result of restoring competition.

Kazuhiko Takeshima, Chairman of the Japanese Fair Trade Commission.
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The OECD has developed a methodology to help governments improve
public procurement by fighting bid rigging. Drawing on the experience

of more than 30 jurisdictions, the OECD Guidelines for Fighting Bid Rigging
in Public Procurement assist procurement officials to detect bid rigging.
The Guidelines help to identify:

e markets in which bid rigging is more likely to occur so that special
precautions can be taken

e practices that procurement agents can use to detect bid rigging
® suspicious pricing patterns
e suspicious statements, documents and behaviour by firms.

The Guidelines provide a comprehensive strategy for detecting bid rigging.
They can be applied in a decentralized manner across government at both
national and local levels.

The Guidelines are an extremely useful tool for
detecting bid rigging. Procurement agencies find
them easy-to-use and tips from agencies have
helped us uncover many bid-rigging schemes.
They are an invaluable resource.

Mariana Tavares de Araujo, Head of the Secretariat of Economic Law
of the Ministry of Justice, Brazil.



2. WHAT IS BID RIGGING?

Bid rigging occurs when bidders agree among themselves to eliminate
competition in the procurement process, thereby denying the public a fair
price. Bidders can eliminate competition in public procurement in many

simple ways, for example:

e A competitor agrees to submit a non-competitive bid that is too high
to be accepted or contains terms that are unacceptable to the buyer.

e A competitor agrees not to bid or to withdraw a bid from consideration.

e A competitor agrees to submit bids only in certain geographic areas

or only to certain public organizations.

Although the schemes used by firms to rig bids vary, they all have one thing
in common — the bidders agree to eliminate competition so that prices are
higher and the government pays more.






3. OECD GUIDELINES FOR
DETECTING BID RIGGING
IN PUBLIC PROCUREMENT

The OECD Guidelines include a Checklist for Detecting Bid Rigging

in Public Procurement, which provides detailed information to help
procurement officials identify anti-competitive practices during the bidding
process. Designed to be used by specialists and non-specialists alike,
the Checklist highlights seven areas for active vigilance:

1. Look for markets that are more susceptible
to bid rigging.

The presence of certain factors increases the need for vigilance.

Small number of bidders - The probability of bid rigging is higher if there
are few bidders. Bid rigging requires bidders to reach an agreement that

eliminates competition. It is also easier to reach an agreement if the same
bidders are involved in repeated procurements.

Standardized or simple products - The chances of bid rigging are greater
if the products or services being purchased are standardized and simple,
and do not change over time. Under these circumstances, it is easier to
work out an agreement and have it last a long time.

Little or no entry - If entry in a certain bidding market is costly, hard or time-
consuming, firms in that market are protected from the competitive pressure
of potential new entrants. The protective barrier helps support bid-rigging efforts.



8

2. Look for opportunities that the bidders have
to communicate with each other.

Bidders need to know and commmunicate with each other to reach an
agreement. Once bidders know each other well enough to discuss bid
rigging, they need a convenient location where they can talk. Of course,
communications can occur by telephone, email, fax or letter, and they

often do; however, many bid-riggers believe that they are less likely to

leave evidence of their communications if they have face-to-face meetings.
These meetings occur most often at, or in association with, trade association
meetings, or other professional or social events. They are also likely to occur

prior to the opening of the tender process.

3. Look for indications that the bidders have
communicated with each other.

Bid rigging requires actual and often repeated communications between

the bidders. Procurement officials may hear or come across statements
indicating that information may have been shared, such as a bidder having
knowledge of another bidder’s pricing, or not expecting to be the low bidder,
or perhaps when a bidder refers to “industry” or “standard” practices or prices.

Sometimes procurement agents can infer that bidders are communicating.
For example, if one bidder picks up or submits bidding material for another
firm, then some communication must have taken place between them.

In other instances, a bidder may say something that indicates that certain
non-public information, or an answer to a question, was learned through
talking to another bidder.



4. Look for any relationships among the bidders
after the successful bid is announced.

In some cases, bidders may attempt to split the extra profit that is earned
through bid rigging. This is especially true if one large contract is involved.
Sometimes the winning firm may pay the other bidders directly; however,
the ‘profit split’ can also be passed on through lucrative sub-contracts to
do some of the work or to supply inputs to the project. Joint bids can also

be used as a way to split profits.

5. Look for suspicious bidding patterns.

Bidders may have devised a scheme that reveals itself as a pattern over
the course of many bids. For example, there may be a pattern to the winner
(A,B,C,AB,C), or it may be that the same bidder always wins bids of a
certain type or size, or that some bidders only bid in particular geographic
areas. Perhaps a bidder never wins but keeps bidding; or a bidder wins
whenever it bids, even if it bids rarely. A bidder may show a pattern of
submitting relatively high bids for some tender offers and relatively low

bids for other, similar tender offers.

Pricing may be unusual. All bids may be unexpectedly high, or discounts
or rebates may be unexpectedly small. Bids may also be different from
previous, similar procurements, but the differences are unrelated to any
change in the underlying economic conditions. Bid levels may change
when a new bidder (i.e. one who has not bid in the past) submits a bid.
Pricing may not make sense when you consider transportation costs

to different locations.



6. Look for unusual behaviour.

You would expect the winning bidder to accept the contract, so it could be
considered ‘unusual’, for example, if the winner chose not to accept it, or
withdrew before the award was made. Submitting a bid without normal detail
or required documentation, or without the necessary information from suppliers,
may also constitute unusual behaviour, as does a situation where the number

of bidders is unexpectedly small, with some normal bidders not participating.

7. Look for similarities in the documents
submitted by different bidders.

Bid-riggers sometimes have a single person prepare all the bids.
Alternatively, a number of people may work on the bids, but they may work
closely with each other. If you put the bid documents side-by-side, you may
notice the same type of paper, the same postmarks, the same misspellings,
the same handwriting, the same wording, the same alterations or changes,
the same miscalculations or the same amounts. Eventually, most bid-riggers

10 become careless and make mistakes.



Bid rigging increases costs and lowers quality
for-public purchasers and ultimately for taxpayers.
Competition authorities are committed to stamping

it out by taking robust and targeted enforcement
actions. The OECD Guidelines provide a useful
checkilist aimed at increasing the likelihood of
detection, whilst at the same time reducing

the opportunities for bid rigging to flourish.

John Fingleton, Chief Executive of the Office of Fair Trading, United Kingdom.

4. WHAT TO DO IF BID
RIGGING IS DETECTED?

Finding signs of possible bid rigging does not necessarily mean that bid
rigging is occurring; it simply shows that there may be a problem. In this
instance, the best thing for procurement officials to do is to contact the

government body responsible for competition enforcement and ask it

to investigate the signs detected.

Procurement officials should also review the bidding process and the bids
carefully, looking for any additional signs of possible bid rigging. Importantly,
they should not tell any of the bidders about their concerns, as this may
result in the destruction of evidence. All detailed notes, records and
documents should be kept safe.

5. WHERE CAN | FIND THE
OECD GUIDELINES?

The OECD Guidelines for Fighting Bid Rigging in Public Procurement
can be downloaded from the OECD’s Competition homepage:

www.oecd.org/competition
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For further information about the Guidelines for Fighting
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Competition Division Competition Division
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75016 Paris France 75016 Paris France
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Ken.DANGER®@oecd.org Antonio.CAPOBIANCO®@oecd.org

www.oecd.org/competition



